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ENTRY BY PURCHASER PENDING COMPLETION 
by 
EVAN C. LEWIs, B.A., LL.B. 
Barrister-at-Law, New South Wales 


In the majority of cases, it would seem, sooner or later 
a contract for the sale and.purchase of land is completed. 
But there are many instances where completion is delayed, 
often for a considerable time, and the impatient purchaser 
seeks possession before what he regards as the legal 
formalities are fulfilled. How, in such event, is the vendor 
to be protected from the difficulty of evicting him should 
the sale fall through? 

A similar problem arises in the case of a terms 
contract in which it is an essential ingredient that the 
buyer should occupy the house so long as he pays his 
instalments. 

It is clear that at common law unless there is a specific 
lease granted either in the contract or independently of 
it, the strongest tenure such a purchaser can receive is 
that of tenant at will, and he can be summarily ejected by 
the vendor at any time subject to any remedy that may 
be available to him in Equity from the terms of the 
contract or agreement for possession. 

On the other hand, in the case of prescribed premises 
under the Landlord and Tenant (Amendment) Act 1948- 
1958, it has been held that a tenancy at will is a “lease” 
within the meaning of that Act, and eligible for its pro- 
tection (see H. A. Warner Pty. Ltd. v. Williams (1946), 
73 C.L.R. 421 at p. 428). If, of course, the premises come 
within one of the exceptions provided by s. 5A, the Act 
provides no obstruction, but otherwise the vendor will be 
placed in the difficult position of having to fulfil the 
requirements of that Act before he can again sell with 
vacant possession (Courtnay v. Marine Food Products 
Pty. Limited (1956), 73 W.N. (N.S.W.) 471), unless he 
can find a ground for asserting that the contract is void ab 
initio (Campbell v. Morris (1951), 69 W.N. (N.S.W.) 40). 

While in Courtnay’s case, supra, HARDIE, J. held (1) 
that a purchaser who enters into possession pending com- 
pletion is a tenant at will and (2) that as such he is 
protected by the Act, it is respectfully submitted that 
neither proposition is entirely free from doubt. It may 
be noted that the quotation in 73 W.N. (N.S.W.) at p. 477 
from Foa’s General Law of Landlord and Tenant, 7 ed. 
(1947), p. 388, does not, as in the work quoted, place the 
words “without more” in the second last line thereof in 
italics. It would seem that not only the contract, but also 
any verbal or written arrangement must be looked at to 
see whether or not the occupation was merely that of 
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licensee (cf. Dunthorne and Shore v. Wiggens, [19438] 2 
All E.R. 678; Wheeler v. Mercer, [1956] 1 Q.B. 27 at p. 284 
per DENNING, L.J.), and there would be no objection to a 
specific license agreement being granted to the purchaser 
to avoid the creation of a tenancy. 

Furthermore, even if a tenancy at will is created, it 
may be questioned whether this is such a tenancy at will 
that it comes within the description of ‘“‘contract for the 
letting . . . express or implied .. .” in the definition of 
“lease” in s. 8 (1) of the Act (see Nicholas v. Smith, [1956] 
V.L.R. 416; Wheeler v. Mercer, [1957] A.C. 416, both 
decisions upon Acts containing different though somewhat 
analogous wording). The decision in H. A. Warner Pty. 
Limited v. Williams, supra, related to a contract of 
employment and is thus distinguishable. 

Nevertheless, unless or until Courtnay’s case is over- 
ruled by a higher tribunal, caution requires proper pro- 
tection for the vendor. While it may be possible to deal 
with the situation by a license agreement, there is always 
the risk that any such agreement may be construed not 
on its face value, but as a lease. If the agreement is 
included in the contract itself, this may not matter, for 
the definition of “lease” in the Act concludes with the words 
“but does not include any lease arising under an attornment 
clause in a mortgage or in an agreement for the sale and 
purchase of land”. 

As the protection of the Landlord and Tenant (Amend- 
ment) Act 1948-1958 applies only to “lessees” against 
“lessors”, and these terms are defined as parties to a 
“lease”, there can be no real risk to the vendor if it is 
desired to allow the purchaser into possession, in doing 
so by means of a specific attornment clause in the contract. 
A suggested form of such a clause is set out below. This 
procedure is of added value to the vendor if the sale is 
to the existing tenant, for the new lease (though excluded 
from the Act) operates as a surrender of his former 
interest (Turner v. Watt (1927), 97 L.J.K.B. 92 affd. C.A. 
(1928), 97 L.J.K.B. 403; cf. Nightingale v. Courtnay, 
[1954] 1 All E.R. 362), and thus will place the owner 
into the position of being able to recover vacant possession 
if the occupier should default. 

Suggested attornment clause in Contract of Sale 

“Pending completion of this contract, the purchaser attorns 
tenant to the vendor from [week] to [week] at the 
[weekly] rental of £ , the first of such payments to 
be made on the day of and thereafter by the 
purchaser to the vendor [in full satisfaction of] or [in 
addition to] the instalments of the purchase moneys herein 


provided in respect of the periods for which such payments 
are made.” 
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THE DESERTED WIFE IN THE MATRIMONIAL HOME 
An Australian Addendum — by 


JANET M. SUMMERS, B.A., LL.B. 
Solicitor of the Supreme Court of New South Wales 


The many practical and juristic problems which 
English decisions over the last fifteen years have raised in 
regard to the position of a deserted wife who remains in 
occupation of the matrimonial home, of which her husband 
is the legal owner or tenant, have forced Australian courts 
to choose between conformity with English decisions and 
adherence to established principles of conveyancing law 
and equity. 


It is proposed to discuss the wife’s position (1) where 
the deserting husband is the owner of the home, and (2) 
where the deserting husband is the tenant. 


1. Where the deserting husband is the owner 

In New South Wales, the Full Court in the recent 
decision of Dickson v. McWhinnie, [1958] S.R. (N.S.W.) 
179* rejected the argument that a deserted wife was 
entitled to continued possession of the former matrimonial 
home as against a purchaser for value from the husband, 
who had become duly registered as the proprietor under 
the Real Property Act 1900-56 (N.S.W.). 


The Court held unanimously that"! “a deserted wife 
has no interest, legal or equitable, in the matrimonial 
home, and no equity, as we understand the word, enforce- 
able against a purchaser of the land whether with or 
without notice of her occupancy and that she is a deserted 
wife’. It considered that certain statements made by 
DENNING, L.J. (as he then was) in the Court of Appeal 
should be limited in their application to the facts of the 
cases and certain decisions of this! and inferior courts"! 
were distinguished. The court followed and applied the 
decisions of HERRING, C.J., in Adamson v. Busch"! (a 
decision of the Victorian Supreme Court) and LIGERTWOOD, 
J. in Maio v. Piro™! (decided in Supreme Court of South 


* Noted at p. 126, vol. 11, of this Journal. 


{1] [1958] S.R. (N.S.W.) 179 at p. 197. 
[2] Bendall v. McWhirter, [1952] 1 All E.R. 1307. 
Jess B. Woodcock & Son Ltd. v. Hobbs, [1955] 1 All E.R. 445. 
Old Gate Estates Ltd. v. Alexander, [1949] 2 All E.R. 822; 
[1950] 1 K.B. 311. 





Middleton v. Baldock, [1950] 1 All E.R. 708; [1950] 1 K.B. 657. 
[3] Ferris v. Weaven, [1952] 2 All E.R. 233. 
Savage v. Hubbold, 11th June, 1953, The Times (London). 
Street v. Denham, [1954] 1 All E.R. 532. 
[4] [1955] V.L.R. 450. 
[5] [1956] S.A.S.R. 233. 
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Australia). The judgment of SHOLL, J. in Brennan v. 
Thomas“ in Supreme Court of Victoria was approved and 
the Full Court agreed that “the right of a deserted wife 
to occupy what was formerly the matrimonial home is a 
mere right against the husband personally, to ask the 
court to give her the benefit of her husband’s right of 
possession so long as he has it, and is not a right of 
property” nor “‘some non-proprietary right, which is never- 
theless binding upon purchasers for value from the 
husband, or on such purchasers without notice.”™ 


Nor did the court consider that in New South Wales 
“a court trying an action of ejectment has a discretionary 
power, similar to that conferred by the Married Women’s 
Property Act 1901 or the Bankruptcy Act 1924-1958, to 
refuse to make an order or make an order only on con- 
ditions”.“! They referred also to the practical difficulty of 
deciding who should exercise such a discretion since 
ejectment actions are usually tried by a judge and jury 
in N.S.W. 


The primary importance of the decision is, it seems, 
to establish that the provisions of the Real Property Act 
of N.S.W., and similar statutes in other States, are not 
affected by the vendor’s matrimonial status or other ques- 
tions of domestic and divorce law.) Any claim to 
possession, or to protection from dispossession, which a 
wife may have against her husband, while he remains the 
registered proprietor of the matrimonial home, is un- 
enforceable against a purchaser from him, at least after 
registration of his title. 


Even where the husband, as sole registered owner of 
the home, had only contracted to sell it, the purchasers as 
equitable owners under an agreement for sale, the terms 
of which entitled them to possession, were able in Maio v. 
Piro™ to obtain an order against a wife remaining in 
occupation, although they knew of such occupation when 
they signed the contract.@°l 


Where the deserting husband merely intends to sell 
the home, a wife in occupation may (on the authority of 


[6] [1953] V.L.R. 111. 

[7] At p. 190. 

[8] Such questions would include determination of which party 
was in fact guilty of desertion, as the wife may well remain 
in the home although guilty of constructive desertion herself. 
Subsequent misconduct by either party may also be a relevant 
question. 

[9] [1956] S.A.S.R. 233. 

[10] LicerTwoop, J. based his decision on the unlimited power of 
a registered proprietor to deal with his land, the indefeasibility 
of his title being protected by ss. 69, 70, 71, 72, 186 and 187 of 
the Real Property Act 1886-1945 (S.A.). 
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the Court of Appeal decision in Lee v. Lee™!), by an 
application under provisions"?! similar to s. 17, Married 
Women’s Property Act 1882 (Eng.), be able to delay the 
sale of the home, at least until suitable alternative 
accommodation is provided. It was also conceded in 
Dickson v. McWhinnie that even in an action of ejectment 
by a third party a court may “be able to. . . postpone the 
date for execution of its judgment but only within such 
powers as are conferred upon it by Statute or by rules 
of Court”."3] 
2. Where the deserting husband is tenant 

The position of a deserted wife who remains in the 
former matrimonial home of which her husband is the 
legal tenant is, in New South Wales, now somewhat 
uncertain. 


Since 1953, at least where the husband’s tenancy was 
governed by the Landlord and Tenant (Amendment) Act 
1948-1958, a deserted wife could claim a certain protection 
following the Full Court decision in Webb v. Diethe.™*) 
Although this decision was not disapproved or affected 
necessarily by Dickson v. MceWhinnie, the court there 
approved and applied Adamson v. Busch,"*) in which 
HERRING, C.J., refused to follow Webb v. Diethe, despite 
a close similarity in the facts and the law applicable. 

In this case, it was held that where the husband as 
legal tenant of the matrimonial home purports to surrender 
his lease and his wife remains in possession 


(a) his “surrender” is incomplete and he remains the 
contractual lessee for purposes of the Landlord 
and Tenant Acts, by virtue of his wife’s posses- 
sion (per OWEN, J.) 


or (b) he is to be regarded as a lessee holding over after 
his lease has come to an end (a status recognised 
by s. 8 (2) of the Act) and his possession is still 
regulated by the Act, so that the landlord can only 
gain possession of the premises as provided by 
the Act (per HERRON, J.). 


The Court felt compelled to reject the view taken in 
earlier decisions of the English courts,"“® that any right 


{11] [1952] 1 All E.R. 1299; [1952] 2 Q.B. 489 (n.). 

[12] s. 22, Married Women’s Property Act, 1901-1956 (N.S.W.). 
s. 20, Married Women’s Property Act 1928 (Vic.). 
s. 21, Married Women’s Property Act 1890-1943 (Qld.). 
s. 105, Law of Property Act 1936 (S.A.). 
s. 19, Married Women’s Property Act 1952 (N.Z.). 

[13] At p. 190. 

[14] (1953), 53 S.R. (N.S.W.) 190. 

[15] [1955] V.L.R. 450. 

[16] Brown v. Draper, [1944] 1 All E.R. 246; [1944] K.B. 309. 
Brown v. Brash, [1948] 1 All E.R. 922; [1948] 2 K.B. 247. 
Taylor v. McHale (1948), Estates Gazette Digest 299, 
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to remain in possession is dependent on the husband’s 
intention to remain in possession through his wife, and 
reluctantly followed later decisions of the Court of 
Appeal," which held that her right to remain is conferred 
by the law irrespective of the husband’s intention. 


OWEN, J."*! concluded that since a deserted wife is 
“irrevocably licensed by her deserted husband to remain 
in what was ... the matrimonial home... while the wife 
continues to remain there, her possession is deemed con- 
clusively to be his possession”. 


Some of the difficulties of recognizing a right to 
possession in the wife, irrespective of her husband’s 
intention, are seen when considering on whom will fall 
liability for the incidents of tenancy. 


Although a wife’s right to continued occupation, 
where her husband has purported to surrender the lease 
or submitted to an order for possession, has been said!™®! 
in a number of English decisions, to depend on her pay- 
ment of the rent and performance of the other obligations 
under the lease, the landlord cannot bring proceedings 
against her as she is not the tenant in law. Since the 
husband is usually only too willing to submit to an order 
for possession, her occupation is therefore unprotected. 


In New South Wales, such a difficulty has been over- 
come by holding that a wife, although not a tenant has a 
right to be heard and actively participate in proceedings 
under the Landlord and Tenant (Amendment) Act 1948-52, 
at least on the grounds of hardship.@°! 


It seems, therefore, that the effect of Webb v. Diethe 
and recent English cases"! has been to produce a class of 
occupier who has, vis ad vis the landlord the duties and 
disabilities of a tenant, and possibly some of his rights and 





[17] Old Gate Estates Ltd. v. Alexander, [1949] 2 All E.R. 822; 
[1950] 1 K.B. 311. 
Middleton v. Baldock, [1950] 1 All E.R. 708; [1950] 1 K.B. 657. 
Bendall v. McWhirter, [1952] 1 All E.R. 1307. 

[18] At p. 191. 

[19] In Old Gate Estates Ltd. v. Alexander, DENNING, L.J., [1950] 
1 K.B. 311 at p. 319: “She can pay the rent and perform the 
obligation of the tenancy on his behalf and the landlord can 
only obtain possession if the conditions laid down by the Acts 
are satisfied”, and in Middleton v. Baldock, [1950] 1 K.B. 656 
at 668, “. . . therefore so long as she remains lawfully there, 
he remains in occupation by her.... The landlord can only get 
possession if the rent is unpaid or some other condition of the 
Acts is satisfied entitling him to possession.” 

[20] In re Price (1955), 72 W.N. (N.S.W.) 238. 

[21] Old Gate Estates Ltd. v. Alexander, [1949] 2 All E. R. 822; 

[1950] 1 K.B. 311. 
Middleton v. Baldock, [1950] 1 All E.R. 708; [1950] 1 K.B. 657. 
Bendall v. McWhirter, [1952] 1 All E.R. 1307. 
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immunities,@*! but no legal or equitable interest in the 
demised property. At the same time, such an occupier is, 
in relation to the legal tenant, a licensee, entitled to remain 
until such tenant secures an order against her under s. 17 
of the Married Women’s Property Act 1882 (Eng.).@3! 


This section, however, contains nothing to protect 
either the rights of a wife or a husband in regard to 
possession of any property and provides that “In any 
question between husband and wife as to the title or the 
possession of property, either party . . . may apply by 
summons or otherwise in a summary way to any judge 

. and such judge may make such order with respect to 
the property in dispute. . . as he thinks fit... .” 


Thus the Supreme Court of New South Wales held in 
Killiby v. Farthing™*! that where a wife surrendered the 
lease of premises constituting the former matrimonial 
home, and occupied by her husband under a licence from 
her, he could claim no right to possession under this section 
in an action for ejectment by the landlord. 


Although a judge would be generally unwilling to 
exercise his discretion so as to evict a deserted wife from 
the home in an application by the husband, it is submitted 
that this is no justification for extending this discretion 
to proceedings by a landlord against a wife. This view is 
supported by the decision of HERRING, C.J., in Adamson 
v. Busch) (approved in Dickson v. McWhinnie™®!), who 
held that on the termination of the husband’s contractual 
tenancy, any licence his deserted wife might hold from him 
to remain in possession was completely extinguished. 


It appears, therefore, that Australian courts are un- 
willing to increase the complexities of conveyancing and 
tenancy law by the introduction of questions of matri- 
monial law and the extension of equitable interests, 
although this involves a departure from the principles 
now applied in English courts. It has been suggested®@"! 
that any injustice which may result to a wife, deserted or 
otherwise, may be redressed more ably by the legislature 
than the judiciary. 





At p. 191. 
[23] s. 20. Married Women’s Property Act 1901-1956 (N.S.W.). 
s. 20, Married Women’ 8 Property Act 1928 (Vic.). 
s. 21, Married Women’s Property Act 1890- 1943 (Qld.). 
s. 105, Law of Property Act 1936 (S.A.). 
s. 19, Married Women’s Property Act 1952 (N.Z.). 
[24] (1955), 55 S.R. (N.S.W.) 55. 
[25] [1955] V.L.R. 450. 
[26] [1958] . (N.S.W.) 179 at p. 197. 
[27] SHou., J. in Brennan v. Thomas, [1955] V.L.R, 111 at p. 123. 











Australian Conveyancer and Solicitors Journal, March, 1959. 


CONVEYANCER AND SOLICITORS JOURNAL 1959 





A NOTE ON UNSECURED BORROWING BY 
COMPANIES 


by 


BRIAN MCMAHON, LL.M. 
Solicitor of the Supreme Court of New South Wales 


Australia is at the moment going through a period of 
rapid economic expansion; there is an ever increasing 
demand for more capital to finance this expansion. A 
somewhat similar economic climate saw the evolution of 
the modern company in England"! and its traditional 
method of raising new capital—the issue of new shares 
for cash to the public. In Australia today this method has 
certain disadvantages inasmuch as dividends declared 
and paid to shareholders are not, generally speaking, 
deductible from the profits of the company before taxation 
is levied.! On the other hand, interest paid on money 
borrowed for the purpose of earning income is so 
deductible.! As a consequence, the practice of borrowing 
new “capital” from the public on the security of debentures 
over companies’ assets has grown considerably over the 
last few years.™! The security usually takes the form of 
a Deed of Charge entered into by the company with a 
Trustee for the debenture holders. Where continuous 
borrowing is contemplated, a limit is usually fixed, being a 
proportion of the assets of the company from time to 
time.”! Many companies having reached that limit turn 
for more money to unsecured borrowing outside the terms 
of the Deed. Various terms are used to describe the 
investor’s interest in this type of investment, such as un- 
secured notes, fixed deposits, variable deposits or 
registered notes. Although none of these has a fixed legal 
meaning, they have certain qualities in common; they 





[1] Gower: Modern Company Law (Stevens, 1957), pp. 39 to 55. 

[2] Income Tax and Social Services Contribution Assessment Act 
1936-1958, Part III, Division 7. 

[3] Income Tax and Social Services Contribution Assessment Act 
1936-1958, s. 51. See also Re Land and Income Taxation Act 
1910 (1914), 10 Tas, L.R. 1. 

[4] See Bulletin of the Commonwealth Bureau of Census and 
Statistics for 27 November 1958. Australian companies listed 
on Stock Exchanges raised the following new money by the 
following means: 

Debentures, registered 


Share capital notes and deposits 
Year £million £million 
1955 59.7 27.5 
1956 59.2 50.0 
1957 43.7 51.7 
1958 35.3 77.9 


[5] See, for example, Australian Encyclopaedia of Forms and: Pre- 
cedents, vol, 5, p. 1740, precedent 947, clause 8. 
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stand for unsecured loans to the company bearing interest 
at rates depending on the term of the loan. In floating such 
loans there are certain matters to be borne in mind. 


Very often the appearance of a newspaper advertise- 
ment of an issue of, say, unsecured notes is the first 
announcement of the issue to the public; no prospectus is 
filed beforehand. Section 137(3) of the Companies Act 
1936 provides that in relation to shares or debentures 
issued to the public “it shall not be lawful to issue any form 
of application for shares in or debentures of a company 
unless the form is issued with a prospectus which complies 
with the requirements of this section”. Unless a Director 
or other person responsible can establish one of the 
defences in s. 187(4) he is liable to a penalty of £500."™! 
What is a debenture? The Act (s. 6) defines it as including 
“debenture stock, bonds and any other securities of a 
company whether constituting a charge on the assets of 
the company or not’. It is argued by these companies and 
their advisers that an unsecured loan ex hypothesi is not 
a “security” and cannot therefore fall within the definition 
of a debenture. The filing of a prospectus is therefore, they 
say, unnecessary. 


“Security, speaking generally, is anything that makes 
the money more assured in its payment or more readily 
recoverable as distinguished from, e.g., a mere I.0.U., 
which is only evidence of a debt.” Thus bank notes, bills 
of exchange, promissory notes and cheques are securities."! 
It is not even necessary to have writing; a parol deposit 
of deeds constitutes an equitable charge, which is obviously 
a security. Undoubtedly the ordinary lay meaning of 
security signifies a charge over property. But the courts 
have recognized the possibility of the existence of securities 
which merely recorded an obligation to pay money. This 
is illustrated by an English decision™! on the Friendly 
Societies Act 1896. The court held that for the purposes 
of that Act prima facie “security” must be confined to 
the stricter or more narrow significance of debts or money 
claims the payment of which is secured or guaranteed by 
a charge on some property or by some document recording 
the obligation of some person or corporation to pay. In 
certain circumstances” even shares have been held to be 
“securities”. 


[6] As to whether a director would be liable to a penalty of £500 
4 every application form so issued, see the odd eases cited at 
p. 225, 226 by Megarry in Miscellany at Law (Stevens, 1955). 
{7] British Oil Mills Co. v. Inland Revenue Commissioners, [1903] 
697, per Stirling, L.J. 
fa ; v. Inland Revenue Commissioners, [1895] 2 Q.B. 598. 
9 





Re United Law Clerks’ Society, [1946] 2 All E.R. 674. 
[10] Re Rayner, [1904] 1 Ch. 176. 
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In view of the wide approach the courts have adopted 
to this philological problem and the wording of the Com- 
panies Act itself, which includes in its definition of 
debentures “securities of a company whether constituting 
a charge on the assets of the company or not’,!" one is 
driven to the conclusion that in the legal sense the “un- 
secured note” is really secured and its issue should be 
preceded by the filing of a proper prospectus. To avoid 
stamp duty as a promissory note or bill of exchange, most 
unsecured notes take the form of a certificate. On the 
authority of Re United Law Clerks’ Society"'*" this would 
place them in the ranks of judicial securities. 


The proceeds of public borrowing are variously used. 
Thus they may be used to purchase the outstanding debts 
due to another company by its customers (its “paper”) at 
a discount, or may be lent to persons on security, or may 
be used to purchase for cash the goods of another company 
which are immediately let out on hire purchase, or to 
purchase raw materials for manufacture. So far as the 
investor is concerned the terms of these unsecured deposits 
usually provide that he may negotiate for the return of 
his money at any time subject to an adjustment of the 
rates of interest. Where money is at call he has the right 
to the return of his money at any time. The writer has 
been told that many investors request the company which 
holds their money at call to send cheques to various people 
in payment of debts, such as taxation assessments, and 
these services are generally provided for the depositor. The 
question now arises—do companies which accept money 
on deposit at call, carry on money-lending transactions 
with it and dea! with it from time to time as the investor 
requires, carry on the business of banking within the 
meaning of the Banking Act 1945-1953? Sections 6 and 7 
of that Act prohibit persons and companies without the 
Governor-General’s consent from carrying on the business 
of banking. Unfortunately “banking” is nowhere defined 
in the Act. 


The meaning of “banker” has been considered by the 
courts from time to time; it may be possible to outline, if 
not detail, from these cases, the corresponding meaning of 
“banking’’. “The relation between a banker and a customer 
who pays money into the bank is the ordinary relation 
between debtor and creditor with a superadded obligation, 
arising out of the custom of bankers, to honour the cus- 
tomer’s drafts; and that relation is not altered by an 
agreement by the banker to allow interest on the balances 





[11] Companies Act 1936-1957, s. 6. 
[11a] 1946 2 All E.R. 674. 
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in the bank.”’*! A person can still be a banker even though 
he does not issue cheque books or honour drafts on 
demand "*! or even if his banking is an ancillary affair.“*) 
“If he keeps open shop for the receipt of money from all 
who choose to deposit it with him, if his business is to 
trade for profit in money deposited with him for that 
purpose, he answers the description of a banker.”"™! And 
semble, his business would answer the description of 
“banking”. 

It does not seem by any means clear that finance com- 
panies who accept money on deposit from the public are 
not in breach of the provisions of the Banking Act. 





[12] Foley v. Hill (1848), 2 H.L.C. 28. Quoted with approval by 
Bankes, L.J., in Joachimson v. Swiss Bank Corporation, [1921] 
3 K.B. 110 at p. 118. 

[13] Re Shields, [1901] 1 Ir. R. 172. 

[14] Stafford v. Henry, 12 Ir. Eq. Rep. 400. 

[15] Per Fitzgibbon, L.J., in Lowe v. "Shields, [1902] 1 Ir. R. 320. 
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“SETTLEMENTS” VARIABLE BY THE DIVORCE 
COURT* 


Nearly thirty years ago LORD HANWORTH, M.R., said 
that it was neither wise nor possible to give a precise 
definition to the word “settlements” as used in the statute 
(now the Matrimonial Causes Act 1950, s. 25) which 
empowers the Court after pronouncing a decree of divorce 
or nullity of marriage to inquire into the existence of © 
ante-nuptial or post-nuptial settlements and to make orders 
as to the application of the settled property (Melvill v. 
Melvill and Woodward, [1930] P., at p. 172). Leaving 
wisdom out of account, the impossibility of giving any- 
thing approaching a precise definition remains as great as 
ever, but from the mass of decisions which have been 
reported over the years, and aided in particular by a recent 
decision of the Court of Appeal, it seems possible now to 
construct a few rules of thumb which will assist in deter- 
mining whether a particular transaction is or is not a 
settlement which the Divorce Court has jurisdiction to 
vary. 

Successive interests unnecessary 

In the first place it is quite clear that as DENNING, L.J., 
said in Lort-Williams v. Lort-Williams, [1951] 2 All E.R. 
241, the word settlement “is not used in the conveyancing 
sense” where it means an instrument tying up property 
for persons in succession but, provided the other necessary 
conditions are satisfied, will include dispositions and 
transactions under which the other spouse is the only 
person to benefit. Thus, a covenant (Dormer v. Ward, 
[1901] P. 20), a bond (Bosworthick v. Bosworthick, 
[1927] P. 64), and a policy effected under the Married 
Women’s Property Act 1882, s. 11 (Gunner v. Gunner, 
[1948] 2 All E.R. 771) may, in appropriate cases, all be 
settlements although the spouse is the only person benefited. 
“Because” of the marriage 

It has been said (by ROMER, L.J., in Melvill v. Melvill 
(supra)) that the motive which prompted the settlement 
is immaterial, but on the other hand it must, as HILL, J., 
observed in Prinsep v. Prinsep, [1929] P., at p. 232, have 
been made “upon the husband in the character of husband 
or on the wife in the character of wife or upon both in the 
character of husband and wife” and must provide “for 
the financial benefit of one or other or both of the spouses 
as spouses and with reference to their married state’. 

Perhaps the position was stated rather more succinctly 
by the same Judge in Hargreaves v. Hargreaves, [1926] 
P. 42, where he said that in order to fall within the juris- 
diction of the Divorce Court the settlement must have been 


* By courtesy of The Law Journal. 
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made “because of” the marriage. As explained by HENN- 
COLLINS, J. in Joss v. Joss, [1943] 1 All E.R., at p. 103, 
the “because of” test does not invite or require a search 
for a sole or a prime or proximate cause or even a causa 
sine qua non, but it does mean that the particular marriage 
must have been a fact which the settlor took into account 
in framing the settlement. Hence a settlement made before 
marriage, but not in relation to, or in contemplation of, 
the particular marriage is not within the section unless 
from its recitals or substances it is apparent that it is 
related to the particular marriage. Similarly, where the 
marriage is recited or referred to in a post-nuptial settle- 
ment it will patently be a factor, but the absence of such 
a recital will make little difference since the marriage is 
an existing fact which the settlor must have had in mind. 
Element of periodicity 

It now appears from the decision of the Court of 
Appeal in Prescott v. Fellowes, [1958] 3 All E.R. 55, that 
to come within the statute the settlement must not only 
have been made because of the marriage but it must have 
an element of periodicity, and if it has this element it 
matters not whether or not it consists of an out and out 
disposition or gift in favour of the spouse. To understand 
exactly what is involved in this decision and its practical 
effect it is necessary to delve back into history. 

It was for long, generally accepted that gifts from 
one spouse to the other were not within the statute, a 
conclusion which is eminently sensible in view of the 
inconvenient results which would follow if on divorce one 
spouse could claim the return of trifling presents from the 
other. The matter came before the Court in Chalmers v. 
Chalmers (1892), 68 L.T. 28, where some twenty years 
before the divorce the wife had assigned certain equities 
of redemption to the husband, and it was held that the 
assignment being a gift was not a settlement within the 
meaning of the section of the Matrimonial Causes Act 1859 
which then governed variation on divorce. This was 
approved by the Court of Appeal in Hubbard v. Hubbard, 
[1901] P. 157, where an assignment of a leasehold house 
and furniture was held not to be a settlement, and followed 
in Brown v. Brown, [1936] 2 All E.R. 1616 where the 
purchase of an annuity from an insurance company was 
held not to be a settlement. 

On the other hand, there was authority in Dormer v. 
Ward (supra) for the proposition that a covenant to pay 
an annuity is a settlement which the Court can vary, and 
in Bosworthick v. Bosworthick (supra) the Court of 
Appeal treated a bond executed by a wife and securing an 
immediate annuity of £300 to the husband as standing on 
the same footing as the covenant in Dormer v. Ward. It 
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is true that in Bosworthick v. Bosworthick the disposition 
was an out and out gift, but there was also an element 
of periodicity sufficient to distinguish the case from 
Chalmers v. Chalmers (supra). Attention was drawn to 
this by ROMER, J., who said that the authorities established 
“that where a husband has made provision for his wife, 
or a wife for her husband, in the nature of periodical pay- 
ments, that amounts to a settlement within the meaning of 
the sections”. 


In Smith v. Smith, [1945] 1 All E.R. 584, DENNING, J., 
as he then was, treated the Court of Appeal decision as 
authority for the proposition that a gift may be a settle- 
ment and, ignoring the point as to periodical payments, 
found himself able to hold that a conveyance to the husband 
and wife in fee simple as joint tenants of a house purchased 
out of the husband’s money was a continuing provision 
for the future needs of the spouses as such and, therefore, 
a post-nuptial settlement which the Divorce Court had 
jurisdiction to vary. 


Smith v. Smith was expressly approved by WALLING- 
TON, J. in Gunner v. Gunner (supra) and followed by 
COLLINGWOOD, J. in Halpern v. Halpern, [1951] 1 All E.R. 
315, where he held that a conveyance by a wife to her 
husband of a half share of a house of which she owned 
the freehold was a settlement. 


In view of the decisions in Smith v. Smith and Halpern 
v. Halpern the view was taken in some quarters that any 
disposition by one party of the marriage in favour of the 
other, with the necessary exception of trivial gifts, was 
within the statute. 


Some doubts whether this view was correct were 
raised by the decision of PEARCE, J. in Parrington v. 
Parrington, [1951] 2 All E.R. 916, where, when holding 
that a bond obliging the wife to pay a stated sum to the 
husband by monthly instalments, instead of merely relying 
on Smith v. Smith, as he well might have done, he took 
the trouble to distinguish Hubbard v. Hubbard (supra) 
and Brown v. Brown (supra) on the grounds that in those 
cases the spouse who had made provision for the other 
had no further interest or liability in the transaction, 
whereas in the case before him the wife would for some 
years to come have to make payments under the bond. 
In other words, PEARCE, J. treated the fact that the wife 
still had to make periodical payments as the deciding 
factor. The same principle was applied by DAVIEs, J. in 
Hindley v. Hindley, [1957] 2 All E.R. 653, where, on an 
interlocutory application, he held that neither of two large 
payments by a husband to his wife, one before and one 
after marriage, constituted a settlement because there was 
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“no element of periodicity” with regard to either and 
“when one asks in regard to each transaction whether 
anything remains to be done or whether it is over and done 
with, the answer, as I think, is that it is over and done with”. 


With the previous authorities in this rather confused 
state the Court of Appeal’s decision in Prescott v. Fellowes, 
[1958] 3 All E.R. 55, is welcome. In that case the wife 
had before marriage covenanted to transfer, by a deed 
indorsed “settlement on marriage”, securities valued at 
£15,000 as an absolute gift to the husband and, if he should 
become a member of Lloyd’s within a specified time to 
make him a loan of £20,000 on which he was to pay interest 
if she so demanded. The securities were transferred to 
the husband, but he did not become a member of Lloyds 
and the loan was never made. It was held that the deed 
was not a settlement which could be varied because the 
transfer of the securities was a completed transaction 
involving no periodical payments. 


Hopson, L.J., who delivered the leading judgment, 
put the principle to be applied thus: “If there are periodical 
payments still to be made . . . at the time when the Court 
has to inquire into the existence of the settlement, then 
provided the nuptial element is present, there can be a 
settlement”. ROMER, L.J., preferred the negative form, 
which is more cogent, observing that the result of Hubbard 
v. Hubbard (ante) and Bosworthick v. Bosworthick (ante) 
was that “no absolute disposition of property in favour of 
a spouse, whether made for consideration or not, and not 
being a provision in the nature of periodical payments, can 
be treated as a settlement for the purposes of s. 25 of the 
[Matrimonial Causes] Act [1950]”. 

Ed.—See N.S.W. Matrimonial Causes Act 1899-1958, s. 56; Vic. 
Marriage Act 1928, s. 106; Qld. The Matrimonial Causes Act of 1875, 
s. 9; S.A. Matrimonial Causes Act 1929-1941, s. 37; Tas. Matrimonial 
Causes Act 1860, s. 36. These provisions have been considered in 
Davies v. Davies (1948), 66 W.N. (N.S.W.) 74; Sullivan v. Sullivan 
(1950), 69 W.N. (N.S.W.) 289; Power Vv. Power (1951), 69 W.N. 
(N.S.W.) 290; Mercer v. Mercer (1949), 70 W.N. (N.S.W.) 18; 
Royal Exchange Assurance v. Hall (1952), 53 S.R. (N.S.W.) 107; 
Hickling v. Hickling (1883), 10 V.L.R. (I1.P. & M.) 44; Clark v. 


Clark (1903), 9 A.L.R. 118, and Langley v. Langley (1892), 18 
V.L.R. 712. 
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CASE NOTES 


Landlord and Tenant 


Repair — exception of fair wear and tear* — effect of 
exception.—A tenant’s repairing covenant contained an 
exception of fair wear and tear. It was held that the 
covenant did not except the tenant from responsibility 
for taking steps to avoid further damage deriving from 
a defect of repair which itself was originally due to fair 
wear and tear. (The dictum of TALBOT, J. in Haskell v. 
Marlow, [1928] 2 K.B. 45, at p. 58, was approved and 
Taylor v. Webb, [1937] 1 All E.R. 590 was overruled.) 
(Regis Property Co. v. Dudley, [1958] 3 All E.R. 491, 
H.L.). 


‘For an article on the subject of the exception of fair wear and 
tear, see Vol. 11 of this Journal at pp. 92 et seq. 


Will 


Condition precedent or qualification — gift on marriage to 
person of Jewish faith — validity.—A testator by his will 
bequeathed legacies to his grandchildren if married, or 
if unmarried on his or her marriage, and provided that 
marry for the purposes of his will meant marry according 
to the rites of the Jewish faith a person of Jewish race 
and religion. On a summons for construction of these pro- 
visions it was held that it was impossible to give a 
sufficient meaning to the words “a person of the Jewish 
race’ in order to determine whether in any given case 
the qualification had been fulfilled, and that the condition 
precedent or qualification failed for uncertainty, causing 
the gift to which it was attached also to fail (Re Tarnpolsk 
(deceased), Barclays Bank Ltd. v. Hyer, [1953] 3 All E.R. 
479). 














OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 


SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
Five Characteristics which make it an Ideal Beneficiary :— 


Its purpose is definite and unchanging. 


Its record is amazing. 
Its scope is far-reaching. 


Its activities can never be superfluous — MAN 
WILL ALWAYS NEED THE BIBLE. 


Its significance is Eternal. 


Correspondence and enquiries from: 
THE REV. CANON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 
or to the State Secretaries at the following addresses:— 


361 George Street, Brisbane 
241-3 Flinders Lane, Melbourne 
44 Brisbane Street, Launceston 
73 Grenfell Street, Adelaide 

167 St. Georges Terrace, Perth 
Mary Street, Port Moresby 














BANKSTOWN 
E. F. FRIPP & CO. 
(N. E. J. Fripp, F.R.E.L, 
Q.R.V.). 
119 North Terrace. 
UY1189. 


CANTERBURY 
Cc. S. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 


Branches—Belmore, Punchbowl, 
Beverly Hills. Probate Valuers. 


LF3431-2. 


CRONULLA 
C. J. MONRO PTY. LTD. 
Curranulla St. (opp. station). 
LB5324-5. 
Also Sutherland. 


KINGS CROSS 
WM. JAMES & ABRAHAMS 
Pry. LTD. 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 


FL4021. 


MARRICKVILLE 
C. H. C. SETON & CAMERON. 
Established 40 years. 
357 Illawarra Road. 
Values made for Probate. 
LL3241-2. 


MOSMAN 


CHAMBERS, K. B., L.R.E.A. 
523 Military Road. 
Estate Agents. 
XM7485. 


DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 





NEUTRAL BAY 
CROLL & CO. 
179 Military Road. 


Real Estate Agents, Homes and 
Investments. 


XY1311, XY1312. 


PETERSHAM 
A. H. TAYLOR. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


STRATHFIELD 
HARRY HIBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 
Valuations. 
UM8360, UM7979. 


SYDNEY 


HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 


Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF. & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 
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